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PERFORMANCE OF CONTRACT 
RENDERED IMPOSSIBLE BY 
LAW AS EXCUSE FOR 
NON-PERFORMANCE 


The authorities are almost unanimous in 
holding that, where the act contracted for 
is rendered unlawful by the enactment of 
a statute before the expiration of the time 
for performance, the obligation is thereby 
discharged. 

The recent case of Panto v. Kentucky 
Distilleries and Warehouse Company, 214 
N. Y. Supp. 19, was an action for money 
had and received. The plaintiff sought to 
recover the sum of $2,000.00 paid as a 
deposit upon the contract for the sale to 
him of certain whiskey. When the con- 
tract was made, plaintiff was a wholesale 
liquor dealer. It appeared that he sub- 
sequently could not obtzin the necessary 
withdrawal permits as provided in the con- 
tract, because of a change in the govern- 
ment regulations, of all of which due 
notice was given to defendant. When the 
contract was made the parties believed 
that they were legally qualified to per- 
form it. As a result of the change either 
in the regulations or their interpretation, 
the situation became such that perform- 
ance became genuinely impossible without 
fault on the part of the parties. The court 
held that the plaintiff was entitled to sum- 
mary judgment for the recovery of his 
deposit, for the reason that ‘‘justice and 
equity in this situation require that plain- 
tiff have the benefit of the fact that, up 
to the time of the change referred to, un- 
der the practical interpretation by those 
in charge of the enforcement of the law, 
the transaction was valid.’’ 

In Morgan v. Groff (4 Barb., 524, 526) 
the court said: ‘‘There is a distinction 
between exeeutory and executed illegal 


contracts. Where money has been paid 
.n an illegal contract which has been exe- 
cuted, and both the parties are in pari 
delicto, neither of them can recover from 
the other the money so paid; but if the 
contract is executory, and the party pay- 
ing the money is desirous of rescinding 
the contract, he may do so and recover 
back his money by action of assumpsit 
for money had and received. A distine- 
tion is taken where the action is in affirm- 
ance of an illegal contract and the object 
of which is to enforce its performance, 
and where the action proceeds in disaffirm- 
ance of such a contract and on the ground 
that it is void, and seeks to prevent the 
defendant from retaining the benefit 
which he has derived from an unlawful 
act.”’ 

This rule was applied in Publie Service 
Electric Company v. Publie Utility Com- 
missioners 87 N. J. L. 128, 93 Atl. 707, 
where performance of an agreement by an 
electric lighting company for free light- 
ing of public buildings, wa8 made unlaw- 
ful by the enactment of the New Jersey 
publie utility statute of 1911, forbidding 
the making or giving of any undue or un- 
reasonable preference to any corporation 
or locality. 

Likewise, in Dingley v. Bath, 112 Me. 
93, 90 Atl. 972, it was held that when ap- 
pointed, city liquor tax agent could not 
recover his salary for the balance of his 
term after the continuance of the business 
by the city was rendered unlawful by 
statute subsequent to the appointment. 

However, under contracts leasing the 
premises which do not restrict the use of a 
single purpose, the rule above discussed 
does not apply. Thus, in Conkling v. Sil- 
ver, 174 N. W. 573, 7 A. L. R. 832, decided 
by the Supreme Court of Iowa, it is held 
that the lease of the building for rag and 
junk metal business is not abrogated by 
the act of public authorities in forbidding 
the further use of such building for the 
storage of rags, because the beneficial use 
of the leased property was not thereby 
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discharged. The statute in question did 
not prohibit carrying on the ‘‘rag busi- 
ness,’’ but the depositing or storing of old 
rags by dealers in such articles withix the 
city fire limits, except in fire-proof build- 
ings. This did not prohibit the use of the 
building for the purposes for which it was 
leased, namely, the ‘‘iron, metal and rag 
business.’’ 

So in the case of the lease of property 
merely permitting its use for saloon pur- 
poses in accordance with law was held, 
in Hayton v. Seattle Brewing and Malting 
Company, 66 Wash. 248, 119 Pacific 739, 
not to be nullified by the adoption of the 
statute forbidding further sales of liquor 
in the locality. 

As explained in Standard Brewing Co. 
v. Weil, 129 Md. 487, 99 Atl. 661, this rule 
proceeds upon the theory that since the 
leases under consideration are for more 
than one purpose, the depriving of the 
lessee of one or more less than all of the 
specified purposes does not deprive the 
lessee of the beneficial use of the leased 
property, he being still entitled to use the 
premises for the carrying on of the un- 
restricted part of the purposes specified in 
the lease. 








NOTES OF IMPORTANT DECISIONS 


AUNT ENTITLED TO WAR RISK INSUR- 
ANCE ALTHOUGH SHE COULD NOT HAVE 
BEEN BENEFICIARY PRIOR TO INSURED’S 
DEATH.—tThe case of White v. United States, 
46 Sup. Ct. 274, holds that under the War Risk 
Insurance Act, where the holder of a policy, 
issued subject to such Act and amendments 
thereto, made policy payable to his mother, and 
by will provided that one-half should go to his 
aunt, who under the Act as it existed at the 
time of insured’s death could not be named as 
beneficiary, on amendment of the Act after 
insured’s death, enlarging permitted class of 
beneficiaries to include aunts, the aunt became 
entitled to one-half of the proceeds of the 
policy. Such construction was held not to be a 
taking without due process of property rights 
of another. Said the Court: 

“Mrs. White’s argument, of course, is that, 
although the statute allowed a beneficiary to be 





named by will, it did not extend the benefit to 
aunts, so that her son’s will was ineffective at 
the time when it was established; that there- 
fore the mother’s interest vested as absolute at 
the son’s death, and could not be defeated by 
later legislation. But this argument fails when 
the precise position of the parties is under- 
stood. 

“The certificate of insurance provided in 
terms that it should be ‘subject in all respects 
to the provision of such Act [of 1917], of any 
amendments thereto, and of all regulations 
thereunder, now in force or hereafter adopted, 
all of which, together with the application for 
this insurance, and the terms and conditions 
published under authority of the Act, shall con- 
stitute the contract.’ These words must be 
taken to embrace changes in the law no less 
than changes in the regulations. The form was 
established by the Director with the approval of 
the Secretary of the Treasury and on the au- 
thority of article 1, § 1, and article 4, § 402, of 
the Act (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, §§ 514a, 514uuu), which, we have no doubt, 
authorized it. The language is very broad and 
does not need precise discussion when the na- 
ture of the plan is remembered. The insurance 
was a contract, to be sure, for which a premium 
was paid, but it was not one entered into by 
the United States for gain. All soldiers were 
given a right to it and the relation of the 
Government to them if not paternal was at 
least avuncular. It was a relation of benevo- 
lence established by the Government at consid- 
erable cost to itself for the soldier’s good. It 
was a new experiment in which changes might 
be found necessary, or at least, as in this case, 
feasible more exactly to carry out his will. If 
the soldier was willing to put himself into the 
government’s hands to that extent no one else 
could complain. The only relations of contract 
were between the Government and him. White’s 
mother’s interest at his death was vested only 
so far as he and the Government had made it 
so, and was subject to any conditions upon 
which they might agree. They did agree to 
terms that cut her rights down to one-half. She 
is a volunteer and she cannot claim more. See 
Helmholz v. Horst (C. C. A.) 294 F. 417, affirm- 
ing Horst v. United States (D. C.) 283 F. 600; 
Gilman v. United States (C. C. A.) 294 F. 422, 
affirming Gilman Heirs v. United States (D. C.) 
290 F. 614.” 








“Should wives be paid wages?” asks a writer 
in a recent article in a magazine. 

“Certainly!” says a married man of our ac- 
quaintance. “What do you think I send my 
wife out to work for?”—Judge. 
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THE JURISDICTION OF THE 
SUPREME COURT OF THE UNITED 
STATES UNDER THE ACT OF 
FEBRUARY 13, 1925* 


By Hon. WILLIAM HowArD TAFT 


I am asked by the editor of this jour- 
nal [Yale Law Journal] to say something 
about the recent Act of Congress of Feb- 
ruary 13 last amending the statutes con- 
trolling the appellate jurisdiction of the 
Supreme Court and of the Circuit Courts 
of Appeals of the United States. Satis- 
factory expositions of the act, with de- 
tailed reference to its sections, have been 
given by Mr. Charles W. Bunn in the Min- 
nesota Law Review,? and in the West Pub- 
lishing Company’s Docket for April, 1925; 
by Mr. Paxton Blair in the Columbia Law 
Review in the April number of this year ;? 
by United States District Judge Trieber, 
of Arkansas, in an address to the Bar 
Association of that state, and by others. 
I shall only attempt to point out its broad 
purpose and its general effect, without 
section citation. 

At the centenary celebration of the 
launching of the federal constitution in 
Philadelphia, the addresses of the justices 
of the Supreme Court and of the distin- 
guished members of the Bar contained 
urgent appeals to Congress to relieve the 
court, which was then considerably more 
than three years behind. 

Congress sought to remove the conges- 
tion by the Act of March 3, 1891.5 It 
created nine Circuit Courts of Appeals 
as intermediate courts of review. The 
parliamentary situation with respect to 
the bill had been such that if a measure 
of that kind was to pass in the last days 
of the 50th Congress, it had to pass 
exactly as it was reported by the Senate 
Judiciary Committee. It was not, there- 
fore, subjected to as full and free discus- 
sion as was desirable, and was not freed 


*Reprinted from Yale Law Journal, November, 1925. 


(1) 1925, 9 Minn. L. Rev., 309. 
(2) 1925, 25 Col. L. Rev. 393. 
(3) 26 Stat. at L., 826. 





from gaps and obscurities which more 
careful consideration would have avoided. 
The Supreme Court in its interpretation 
has had difficulty in clarifying it. 

In the Act of 1891, Congress for the first 
time conferred upon the Supreme Court, 
in extensive classes of litigation, discre- 
tion to decline to review cases if they did 
not seem to the court to be worthy of 
further review. In this discretionary jur- 
isdiction the most numerous class of cases 
was of those which depended upon the 
diverse citizenship of the parties as the 
basis of federal jurisdiction. Patent cases, 
copyright cases, federal trade-mark cases, 
admiralty cases, revenue cases, criminal 
cases, and most bankruptcy cases were 
similarly dealt with either in the original 
act or by amendments. A review of them 
was given in the nine Circuit Courts of 
Appeals. Their disposition by those courts 
was thus made final, unless they were re- 
moved by the discretionary writ of cer- 
tiorari to the Supreme Court. 


The Circuit Courts of Appeals worked 
well. Speaking generally, they were 
always abreast of their dockets, and their 
activity soon removed the ‘‘hump’’ im the 
docket of the Supreme Court. After 
thirty-five years, however, that court’s 
business had again grown beyond its 
capacity, and a hearing could not be had 
for cases not advanced out of their order 
until more than a year after their filing. 
The members of the court, afraid that 
the docket might become more congested, 
brought the matter to the attention of 
the Judiciary Committees of both Houses 
of Congress, and it was there suggested 
that the court prepare a bill to help 
matters. A committee of the court was 
appointed, of which Mr. Justice Day was 
Chairman, Mr. Justice Van Devanter and 
Mr. Justice McReynolds were members, 
and the Chief Justice acted ex officio. 
Upon the retirement of Mr. Justice Day, 
Mr. Justice Van Devanter became the 
chairman of the committee. In the pres- 
sure of the regular judicial work, the bill 
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was not fully and satisfactorily formulated 
until the last session of the first Congress 
in the Harding administration. Its legis- 
lative consideration was delayed by meas- 
ures regarded as more pressing until the 
last session of the last Congress. 

The chief agency employed in the new 
act to accomplish its purpose is the en- 
largement of the classes of cases whieh 
must stand the preliminary test of an 
application for a writ of certiorari before 
they can be reviewed by the court, i. e., 
by transferring more cases from the oblig- 
atory to the discretionary jurisdiction 
than as provided in the Act of 1891 and 
its amendments. 

The sound theory of that act and of 
the new act is that litigants have their 
rights sufficiently protected by a hearing 
or trial in the courts of first instance, 
and by one review in an immediate ap- 
pellate federal court. The function of 
the Supreme Court is conceived to be 


not the remedying of a particular liti- 
gant’s wrong, but the consideration of 
eases whose decision involves principles, 
the application of which are of wide pub- 
lie or governmental interest, and which 
should be authoritatively declared by the 


final court. Such cases should include 
issues of the federal constitutional validity 
of statutes, federal and state, genuine 
issues of constitutional right of individ- 
uals, the interpretation of federal statutes 
when it will affect large classes of people, 
questions of federal jurisdiction, and some- 
times doubtful questions of general law 
of such wide application that the Supreme 
Court may help to remove the doubt. 
Where there is a conflict of opinion be- 
tween intermediate appellate courts in the 
different circuits or between the federal 
intermediate appellate courts and the Su- 
preme Courts of the states, the public 
interest certainly requires that the Su- 
preme Court hear the cases, if its decision 
will remove the conflict. 

The court has thought it wise to indi- 
eate the lines along which its discretion 





will be exercised in granting certioraris, 
in paragraph 5 of Rule 35 of the new 
rules adopted by the court in June last, to 
square with the new act.* 

The number of applications for cer- 
tiorari is much greater than it should be. 
It is natural, I suppose, that a defeated 
party should seek to exhaust every rem- 
edy in a case of great personal importance 
and should pay little heed to the indis- 
pensable conditions of our granting the 
writ. But counsel are charged with a 
greater sense of responsibility in the mat- 
ter. They should know whether cases 
involve issues putting them within the 
class in which certiorari is possible or 
probable. If not, it is their duty to the 
court to save it from useless labor, and 
to their clients to save them from the 
heavy and useless expense of getting the 
record and preparing and printing the 
petition and brief. Easily one-half of the 
certiorari applications now presented have 
no justification at all. It sometimes hap- 
pens, I hope not frequently, that applica- 
tion for the writ is made merely to secure 
delay. A lawyer who deliberately lends 
himself to such a purpose is guilty of con- 
duct calling at least for the censure of the 
court, and he and his client may well 


incur a heavier penalty. 


(4) Paragraph 5 is as follows: 

“5. A review on writ of certiorari is not a matter 
of right, but of sound judicial discretion, and will 
be granted only where there are special and im- 
portant reasons therefor. The following, while 
neither controlling nor fully measuring the court's 
discretion, indicate the character of reasons which 
will be considered: 

(a) Where a state court has decided a federal 
question of substance not theretofore determined by 
this court, or has decided it in a way probably not 
in accord with applicable decisions of this court. 

(b) Where a c’rcuit court of appeals has rendered 
a decision in conflict with the decision of another 
circuit court of appeals on the same matter; or has 
decided an important question 6f local law in a way 
probably in conflict with applicable local decisions; 
or has decided an important question of general law 
in a way probab:y untenable or in conflict with the 
weight of authority; or has decided an important 
question of federal law which has not been, but 
should be, settled by th's court; or has decided a 
federal question in a way probably in conflict with 
applicable decisions of this court; or has so far de- 
parted from the accepted and usual course of judi- 
cial proceedings, or so far sanctioned such a de- 
parture by a lower court, as to call for an exercise 
of this court’s power of supervision. 

(c) Where the Court of Appeals of the District 
of Columbia has decided a question of general im- 
portance, or a question of substance relating to the 
construction or application of the Constitution, or 
a treaty or statute, of the United Sates, which has 
not been, but should be, settled by this court; or 
where that court has not given proper effect to an 
applicable decision of this court.” 
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In most cases which the Supreme Court 
is given the power and discretion to re- 
view by certiorari the new act gives the 
judges of the lower court authority to 
certify relevant questions arising to the 
Supreme Court. This is another form of 
review, not granted the parties, but had 
at the option of the judges of the lower 
court. This method of review in the Su- 
preme Court obtained under the prior law 
in cases in the Circuit Courts of Appeals 
and in the Court of Appeals of the Dis- 
trict of Columbia. The addition to the 
cases now made subject to review in the 
Cireuit Courts of Appeals may increase 
the frequency of the use of certification 
somewhat. Under the present act the 


Court of Claims, which could not do so 
before, may certify questions. 

Under the new act the Supreme Court 
may ultimately review the judgments or 
decrees of all inferior courts created by 
Congress as fully as under previous legis- 
lation; but it can exercise under the new 


act no direct and immediate review either 
by error, appeal, or certiorari over either 
the Supreme Court of the District of 
Columbia or its inferior courts, the 
United States District Court of Alaska, 
the Supreme Court of Porto Rico, the 
United States District Court of Porto 
Rico, the Court of the Panama Canal 
Zone, the Circuit Court of the United 
States for China or the District Court 
for the Virgin Islands. Their judgments 
‘ or decrees the Supreme Court can examine 
only after they: have been first reviewed 
and passed upon by the Court of Appeals 
of the District of Columbia, or by the 
proper Circuit Court of Appeals, and then 
only by certiorari. 

The courts whose judgments, decrees, 
orders and proceedings the Supreme Court 
may review directly are: 

First. The nine Circuit Courts of Ap- 
peals and the Court of Appeals of the 
District of Columbia. 

Second. The courts of last resort of the 
several states. 





Third. The District Courts of the 
United States. 

Fourth. The Court of Claims. 

Fifth. The Supreme Court 
Philippine Islands. 

Sixth. The Court of Customs Appeals. 

Let us consider by what procedure this 
direct review may be had under each of 
these heads. 

First. The general method of review of 
eases from the Circuit Courts of Appeals 
or from the Court of Appeals of the Dis- 
trict of Columbia by the Supreme Court 
is at the discretion of the Supreme Court 
by certiorari, or at the discretion of the 
judges of the lower court by their certi- 
fication to the Supreme Court of relevant 
questions arising in the case. The cer- 
tiorari in such cases may be applied for 
before or after final judgment or decree, 
but if before, it must be applied for be- 
fore submission of the cases to the lower 
court. 

The only exception to this general rule 
is in a narrow class of cases in which 
the validity of a state statute is ques- 
tioned as violating the constitution or a 
treaty or statute of the United States, 
and the decision of the lower court is 
against its validity. In such a case a 
writ of error or appeal from the inter- 
mediate appellate court lies to the Su- 
preme Court, but the consideration of 
the reviewing court in such review is 
limited to the federal question. Should 
the defeated party desire to have the 
whole case examined on its merits, he 
ean only secure this by abandoning his 
right to an appeal or writ of error and 
by invoking the discretion of the Supreme 
Court by applying for a writ of certiorari. 

Second. In cases of final judgment or 
decree of a court of last resort of a state 
involving a federal question and thus per- 
mitting review by the Supreme Court of 
the United States, review can be had only 
in the discretion of the Supreme Court 
and by the granting of a certiorari, except 
in two classes of cases in which a writ of 


of the 
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error lies. The first is where the validity 
under the federal constitution of a treaty 
or statute of the United States is ques- 
tioned and the decision is against its valid- 
ity; and the second is where the validity 
of a statute of a state under the federal 
constitution treaty or law is questioned 
and the decision is in favor of its validity. 
There is no review provided for by certifi- 
cation of questions by the judges of the 
state court to the Supreme Court. 

Third. There is no review of the judg- 
ments or orders of the District Courts of 
the United States by writ of certiorari from 
the Supreme Court. There are, however, 
three instances in which there is obliga- 
tory review by appeals from decrees of the 
District Courts, and one instance by writ 
of error to a judgment of the District 
Court. The appeals are—first from de- 
erees in suits in equity brought by the 
- United States to restrain violations of the 
Anti-Trust or Interstate Commerce Acts; 
second, from decrees in suits in equity 
brought to obtain interlocutory or final 
injunctions to prevent the enforcement of 
a statute of a state, or of an order made 
by an administrative board or commission 
of the state, and, third, from decrees in 
suits in equity to enjoin enforcement of 
orders of the Interstate Commerce Com- 
mission other than for the payment of 
money. These three classes of appeals are 
distinguished by the fact that the orders 
or decrees to be appealed from can only 
be granted by what is called a three-judge 
court, a court which must have at least 
one circuit judge or justice in its compo- 
sition. The basis for these exceptions is 
that as the District Court is thus con- 
stituted of at least three judges who might 
constitute a Circuit Court of Appeals, it 
is to be ranked with that court in the 
weight to be given its conclusions. It 
perhaps might have’ been better in the 
interest of uniformity to have subjected 
these reviews to the test of an application 
for certiorari rather than to give them an 
obligatory character, but their special gov- 





ernmental or public importance prevailed 
to make them exceptions. 

The only writ of error permitted from 
the Supreme Court to a District Court 
is in criminal cases in which the United 
States has been defeated by a ruling of 
the District Court, and where the defend- 
ant has not been exposed to jeopardy 
or acquitted by a verdict of the jury. 
The reason for this exception is doubt- 
less in the need for expedition in secur- 
ing a final construction of new criminal 
statutes by the court of last resort, so 
that the government and those charged 
with violating the new law may have the 
earliest possible final interpretation of 
what the law means, and long trials and 
convictions, which might subsequently be 
set aside because of a faulty interpreta- 
tion of the statute, may be avoided. Ex- 
pedition and uniformity in construction 
are thus the controlling considerations. 

In no other cases and in no other mode 
than as above stated is there any direct 
review of District Courts by the Supreme 
Court. It can only be reached in other 
eases from those courts through the proper 
Circuit Court of Appeals by certiorari. 

Fourth. All cases from the Court of 
Claims are to be reviewed by the Su- 
preme Court by certiorari at the option 
of the Supreme Court, or by certificate 
cf relevant questions by the judges of 
the Court of Claims, and not otherwise. 

Fifth. By this act any final judgment 
or decree of the Supreme Court of the 
Philippines, wherein the constitution or 
any statute or treaty of the United States 
is involved, or where the value of any 
controversy exceeds $25,000, may be re- 
viewed only by certiorari from the Su- 
preme Court of the United States, and 
there is no power in the Philippine court 
to certify questions. 

Sixth. By section 195 of the Judicial 
Code, amended in 1914 (38 Stat., 703, 
chap. 267), final judgments or decrees in 
the Court of Customs Appeals may upon 
petition of either party in cases in which 
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the construction of the federal consti- 
tution or a treaty is involved, or in other 
cases upon certificate of expediency by 
the attorney-general, be examined on cer- 
tiorari by the Supreme Court. Cases in 
the Court of Customs Appeals are the 
only ones in the appellate jurisdiction of 
the Supreme Court not referred to and 
described in the new act. The method 
of review in such cases is by certiorari, 
and there is no power given the judges of 
the lower court to certify questions to the 
Supreme Court. 

I have now recounted in the foregoing 
the entire appellate jurisdiction of the 
Supreme Court in review of the judg- 
ments of other courts. It does not of 
course include proceedings which in the 
docket of the court are marked as orig- 
inal suits, but which are incidental to 
its appellate jurisdiction. I refer to ap- 
plications for writs of mandamus, quo 
warranto, prohibition and habeas corpus, 
which are directly brought in the Su- 
preme Court, but are merely in aid of 
its appellate jurisdiction. The really 
original jurisdiction of the Supreme Court 
includes only cases affecting ambassadors 
and other public ministers and consuls 
and those in which a state is a party, a 
jurisdiction which Congress may neither 
enlarge nor diminish, and which needs no 
Congressional legislation to give it effect. 

The number of cases of obligatory ap- 
pellate jurisdiction conferred on the Su- 
preme Court previous to the new act, and 
which is now taken away by it, could be 
stated with fair approximation by a de- 
tailed classification of the cases heard 
and disposed of by the court in the last 
three or four years, but I have not the 
records at hand to make such a statement. 
Without it one cannot be sure by how 
many cases the new act will enable the 
court to reduce its docket. A short re- 
sume of the classes of cases transferred 
from the court’s obligatory jurisdiction 
under the previous law to its certiorari 
jurisdiction under the new act may give 





some general idea of its effect in this 
regard. 

1. Under the prior law cases in the 
District Courts presenting questions ‘of 
jurisdiction alone, involving the construc- 
tion or application of the Federal Con- 
stitution or of a federal treaty, prize 
cases, suits on claims against the United 
States for not exceeding $10,000 under 
what is known as the Tucker Act—could 
be directly carried to the Supreme Court 
by appeal. By the new act all of these 
cases are now subject to review by the 
Circuit Courts of Appeals, and thence are 
reviewable only by certiorari or certificate 
in the Supreme Court. 

2. The Judicial Code shows twenty-five 
classes of civil suits cognizable by the 
District Courts of the United States, 
which, if involving in value $1,000, are 
reviewable by the Circuit Court of Ap- 
peals. They embrace suits so rarely 
brought as to be regarded as nearly obso- 
lete, as, for instance, suits arising under 
any law relating to the slave trade. On 
the other hand, they do include civil suits 
of more frequent occurrence. The more 
important of them are as follows: 

1st, suits brought by the United States 
or by any officer thereof authorized by 
law to sue. 

2nd, suits between citizens of the same 
state claiming lands under grants from 
different states. 

3rd, suits arising under the constitution 
or laws or treaties of the United States 
where more than $3,000 is involved (pre- 
sumably a considerable class). 

4th, seizures on land or waters not 
within admiralty or maritime jurisdiction. 

5th, cases arising under the postal laws. 

6th, suits and proceedings under any 
law regulating commerce, except such as 
may be governed by special statutes al- 
ready mentioned. 

7th, civil suits and proceedings for en- 
forcement of penalties and forfeitures in- 
curred under any law of the United States. 
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8th, suits for damages by officers and 
persons for injury done them in protec- 
tion or collection of the United States 
revenue or to enforce rights of citizens 
to vote. 

9th, suits for damages by citizens in- 
jured in their federal constitutional rights. 

10th, suits against consuls and vice- 
consuls. 

11th, suits under immigration and con- 
tract labor laws. 

12th, private suits under the Anti-Trust 
Act. 

13th, suits by Indians or part blood 
Indians for allotment under any lew or 
treaty. 

14th, suits by tenants in common or joint 
tenants for partition of land in which the 
United States is also a tenant in common 
or joint tenant. 

Under the prior law such cases, if they 
involved more than $1,000 in amount, if 
not suits solely dependent upon the 
diverse citizenship of the parties for the 
federal jurisdiction, or if not classed as 
arising under the patent, trade mark, 
copyright, revenue, criminal or admiralty 
laws, were in the obligatory jurisdiction 
of the Supreme Court by writ of error to 
or by appeal from the Cireuit Courts of 
Appeals. The effect of the new act is 
to change all this jurisdiction from the 
obligatory to the vertiorari and certificate 
class. 

3. Under the prior law, cases from the 
Supreme Courts of Hawaii and Porto Rico 
presenting questions similar to those 
which were reviewable in the Supreme 
Court when removed from state courts of 
last resort, and in some constitutional and 
other cases from the District Court of 
Alaska, were embraced in the direct and 
obligatory appellate jurisdiction of the 
Supreme Court. These are now by the 
new act first to be reviewed in the proper 
Cireuit Courts of Appeals, and then only 
can reach the Supreme Court by certiorari 
or certificate. 








4. Under the prior law a final judgment 
or decree of a state court of last resort 
in a case in which is drawn in question 
an authority exercised under the United 
States, and in which the decision is 
against its validity, or where is drawn 
in question an authority exercised under 
a state, on the ground of its being repug- 
nant to the Constitution, treaties or laws 
of the United States, and the decision is 
in favor of its validity, might be re-ex- 
amined in the Supreme Court upon a writ 
of error. By the new act these two classes 
of cases are removed from the obligatory 
to the certiorari jurisdiction, a change 
which makes for clarity, because the ques- 
tion whether a case presented an issue 
as to the validity of an authority under 
the United States or under a state was not 
free from difficulty of determination. 

5. Under the prior law decrees and 
judgments of the Court of Appeals of the 
District of Columbia in cases presenting 
questions of jurisdiction of the trial court, 
in prize cases, in cases involving appli- 
eation or construction of the federal con- 
stitution, the validity of any treaty or law 
of the United States, the validity of any 
state constitution or statute, the validity 
of any authority exercised under the 
United States, or the existence or scope 
of the power or duty of an officer of the 
United States, and in cases in which the 
construction of any statute of the United 
States was questioned, were reviewable by 
writ of error or appeal in the Supreme 
Court. By the new act such eases are 
transferred from its obligatory appellate 
jurisdiction to that by certiorari or cer- 
tificate. 

6. Under the prior law all claims de- 
cided in the Court of Claims against the 
United States, of whatever amount, and 
all claims involving more than $3,000, and 
decided against a claimant, were review- 
able by appeal in the Supreme Court. All 
eases decided in the Court of Claims, of 
whatever amount, are put by the new act 
in the certiorari and certificate classes. 
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7. There were a few bankruptcy cases, 
appeals to the Supreme Court from other 
courts than the Circuit Courts of Appeals, 
under prior law which are brought by the 
new act into the certiorari class. 

This list, describing reviewable cases 
in the Supreme Court thus transferred 
from the obligatory to the discretionary 
class, is on its face a formidable one, 
but their actual number will not be so 
large as their description may suggest. 
It is to be noted, of course, that the 
addition to the certiorari class does not 
reduce pro tanto the cases to be consid- 
ered on the merits by the court. Experi- 
ence shows that from 15 to 20 per cent 
of applications for certiorari are granted. 
It remains to be seen whether 80 per 
cent of the cases transferred to the cer- 
tiorari class by the new act will be a 
sufficient reduction of its docket to enable 
the court gradually to catch up with its 
work. We hope so. 

The review of cases by certificate of 
questions to the Supreme Court has been 
somewhat increased by the new act, but 
this is not likely to be burdensome, be- 
cause the exceptional cases in which it 
will be used would probably be admitted 
on certiorari, if not on certificate. 

The opinion has been expressed that 
this new act will so increase the business 
in the Cireuit Court of Appeals that 
additional judges in that court may be 
necessary. Those courts have been suc- 
cessful in keeping abreast of their dock- 
ety, and it will be too bad to clog them 
in an effort to relieve the Supreme Court. 
I venture to doubt the fears expressed on 
this head. 

The act does add to the review by Cir- 
cuit Courts of Appeals: 

1. That of interlocutory orders on mo- 
tions to wind up a pending receivership 
or to take appropriate steps to accomplish 
the purpose thereof, such as a sale or 
other disposal of property held there- 
under. 





2. Cases, already referred to, involving 
questions of jurisdiction of the District 
Courts and those involving questions of 
federal constitutional or treaty construc- 
tion, which under the prior law could be 
carried by a short cut to the Supreme 
Court, but must now go to the Circuit 
Courts of Appeals. 

3. Cases of claims against the United 
States under the Tucker Act, which for- 
merly went directly to the Supreme Court, 
but now go to the Cireuit Courts of Ap- 
peals. 

4. The requirement that a circuit and 
two district judges shall as a three-judge 
District Court hear applications for tem- 
porary injunctions to prevent enforcement 
of a state statute or the order of a state 
board, has now been broadened so that 
the same number and kind of judges will 
have to pass on the final hearing in such 
eases. This will in effect increase the 
burden on judges of the Circuit Courts of 
Appeals. 

In spite of all this, those courts have 
their dockets so well in hand that I think 
the increase, provided at the last Con- 
gress, of two circuit judges to make six 
in the Eighth Circuit, a proposed and 
probable increase of one circuit judge to 
make four in the Second Circuit, and pos- 
sibly one in the Sixth Circuit, are all that 
are needed to enable the nine Circuit 
Courts of Appeals to continue to see their 
dockets cleared before each summer vaca- 
tion. 

By the new act applications for review 
of cases in all courts must be made in 
three months after final judgment, with 
the exception of that for certiorari in the 
Philippine Islands, for which six months 
is required. Therefore six months was 
permitted in review of cases from the Dis- 
trict Courts in Circuit Courts of Appeals. 
A justice of the Supreme Court may for 
good cause shown extend the time of ap- 
plying for a certorari in that court sixty 
days. 
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The act contains useful remedial provi- 
sions, as, for instance, that errors as to 
forms of review, whether by writ of error 
or appeals, in all federal courts are to 
be disregarded, and a mistake in apply- 
ing to the Supreme Court for review by 
writ of error from a state court of last 
resort, when the application should have 
been for certiorari, may be treated as 
such. Another is that where the power 
to review either in the Circuit Courts of 
Appeals or the Supreme Court depends 
upon the value of the thing in contro- 
versy, and it is not disclosed, it may be 
shown by the oath of a party or other 
competent evidence. Another is that in 
a suit by or against any officers of the 
United States, or of the District of Colum- 
bia, or any territory, or dependency, the 
cause may be continued and retained 
against the successor in office, if there be 
a substantial need for so continuing it, 
and the same provision is made where 
an action brought by or against an officer, 
a state or county, or a governmental 
agency of the state is pending in a court 
of the United States, and the officer dies 
or is separated from office. In that case 
the successor of such officer may be made 
a party after reasonable notice and an 
opportunity to make any objection which 
he may have.. 

Consideration of questions of jurisdi:- 
tion in litigation in the federal courts is 
of primary importance to the practitioner. 
In every state court jurisdiction is a con- 
dition precedent to remedial action, but 
in courts of so-called general jurisdiction, 
like the courts of first instance of the 
states, their jurisdiction is usually so 
broad that little time is spent on ques- 
tions of jurisdiction of the person or of 
the subject matter if the parties are in 
court. In the federal courts it is not so. 
Their jurisdiction is something excep- 
tional, carved out by the federal consti- 
tution and statutes of the sum total of 
judicial power of the states as it was be- 
fore the Revolution, and favorable pre- 





sumptions of its existence do not obtain in 
any direct proceeding of review. A com- 
plaining litigant in the federal courts finds 
a constant challenge to his right to be 
there, and must always be ready to point 


‘to the clause of the federal constitution 


and the statute by which he may rightly 
invoke the consideration of the court. This 
burden follows him clear through to the 
Supreme Court. Too often a counsel fails 
to appreciate that at once upon beginning 
his argument he must establish not only 
the jurisdiction of the court of first in- 
stance, but the Supreme Court’s jurisdic- 
tion of the particular appellate proceed- 
ing by which he is undertaking to reverse 
the lower court. The opening argument 
too often loses its force and sequence be- 
cause of counsel’s unreadiness to comply 
with the imperative insistence of the court 
in this regard. Excited and interested in 
the merits, he finds himself tangled with 
jurisdictional questions from the court 
which he has neglected in preparation. 
But even when he has done as much as 
he can do in this way he has found diffi- 
culty in the language and structure of 
the Act of 1891 and its numerous amend- 
ments. It is to be hoped that the present 
act is clearer and simpler. 

I observe that one commentator on the 
new act thinks it would have been bet- 
ter to have had a complete revision of 
the whole Judicial Code. Doubtless it 
would have been better, but such a re- 
vision, without a corps of assistants, 
whose time should be exclusively devoted 
to it, would have been beyond the capac- 
ity of the court with its regular duties 
to perform. The result now is that the 
new act covers within its sections the en- 
tire appellate jurisdiction of the Supreme 
Court, with the exception of that of the 
Court of Customs Appeals, contained in 
an amendment to a section of the Judicial 
Code. The new act will certainly save to 
the practitioner a great deal of anxious 
search for recent and fugitive amendments 
of the appellate procedure. 














wii 











AUM 


Vol. 99 


CENTRAL LAW JOURNAL 157 








Passage of the new act has prompted 
the court to revise and amplify its rules. 
No such thorough revision has ever been 
had in the history of the court. The com- 
mittee which revised the rules was the 
same committee, with Mr. Justice Van 
Devanter at its head, which prepared the 
new act. The court is anxious that the 
Bar shall be as well advised as possible 
of the changes in the law and of the 
consequent changes in the rules. A new 
pamphlet containing the rules and the 
new act has been printed, and can be had 
by practitioners upon application to the 
Clerk of the Supreme Court. 

A question has been under consideration 
by the court as to whether it would be 
practical to give oral hearings to appli- 
cations for certiorari. The changes in 
the new act will doubtless increase the 
number of these applications, and if the 
court could be relieved by short oral 
statements of the burden of close exam- 
ination of briefs and records, it might 
help its disposition of the business and 
at the same time give assurance to counsel 
of the fact, which seems sometimes to 
have been doubted, that the full court 
seriously considers every application for 
a certiorari and votes upon it as a real 
issue to be judicially determined. If there 
are to be five hundred applications for 
certiorari a year (a conservative estimate), 
and ten minutes should be allowed to 
a side, this would consume, if all the 
applications were orally presented and 
opposed, eight weeks of the oral sessions 
of the court. The court gives about 
eighteen weeks to oral sessions during an 
annual term, so that it would take a little 
less than one-half of the oral sessions de- 
voted by the court, to argument. Of 
course, it is suggested that even if argu- 


‘ment were permitted, advantage would 


not be taken in many cases in which 
briefs would be solely relied on. An ex- 
periment of a week or two at the begin- 
ning of the term might possibly enable 
the court to judge more safely as to this. 





I fear, however, that the experiment 
would show to be true what Senator Cum- 
mins said upon the floor of the Senate, 
when it was proposed to require oral hear- 
ings of certiorari applications, that we 
might just as well not pass the law at all. 

The Bar and the court will await with 
very great interest the result of two years’ 
operation under the act. There are now 
so many cases on the docket which came 
up under the prior law that possibly a year 
should elapse before the real effect of the 
new law can be judged. 








PARTNERSHIP—ADMISSIONS 
MANSFIELD v. HOWELL et al 
279 S. W. 1058 


(St. Louis Court of Appeals, Missouri, Feb. 2, 
1926) 


Statement by partner that he was driving 
automobile, at time it struck plaintiff, on trip 
to obtain articles for use in partnership busi- 
ness, held inadmissible, in action against other 
partners for injuries sustained. 


Jesse T. Friday and Matt J. Scherer, both of 
St. Louis (James T. Roberts, of St. Louis, cf 
counsel), for appellant. 

Jones, Hocker, Sullivan & Angert, of St. 
Louis, Ralph & Baxter, of Clayton, and Robert 
B. Powell, of Caruthersville, for respondents. 


NIPPER, J. This is an action for damages 
for personal injuries. Suit was instituted 
against several defendants, who were alleged to 
be co-partners operating an automobile agency 
under the name of the Kirkwood Motor Com- 
pany. 

On the 19th of November, 1921, while plain- 
tiff, a pedestrian, was upon the traveled portion 
of Washington avenue, at its intersection with 
Compton avenue, in the city of St. Louis, he 
was struck by an automobile operated by John 
Heutel, one of the defendants named in the 
petition, and alleged to.be a member of the co 
partnership. No service was had upon Heutel, 
Beecher, or Hoffman, and the plaintiff dismissed 
as to them. There was a verdict for the plain- 
tiff in the sum of $4,500, and the other named 
defendants filed a motion for new trial, which 
was by the court sustained. Plaintiff has ap- 
pealed to this court from the order sustaining 
the motion for new trial, and, in view of the 
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questions presented on this appeal, it becomes 
unnecessary to state in detail the facts with 
reference to how the accident occurred. 

Briefly stated, it appears that, prior to Sep- 
tember 1, 1921, defendant Shnell and John Heu- 
tel had been conducting an automobile sales 
agency and repair business at Kirkwood, as 
partners. On or about the last-named date, 
they, with other defendants, executed articles 
of incorporation. It appears that, at the time 
Heutel struck plaintiff, he was driving a 
Packard automobile. The accident occurred 
late in the evening, about 9 or 10 o'clock. 
Heutel had a young lady in the car with him. 
After Heutel struck plaintiff, he took him to a 
hospital, and, on visiting him the next day after 
the accident, he is alleged to have made certain 
statements to plaintiff to the effect that he was 
driving this automobile at the time on a trip 
to obtain and haul to the place of business of 
himself and his co-partners a block and tackle 
to be used in the partnership business. The 
court granted defendants a new trial on the 
ground that the admission of this declaration of 
Heutel was error. It is sufficient to state that 
there was evidence tending to prove the part- 
nership, aside from this declaration, but there 
was no other testimony to show that Heutel 
was transacting partnership business at the 
time the accident happened, other than his 
declaration. 

The court granted defendants a new trial on 
the ground that error had been committed in 
the admission of this declaration of Heutel, said 
to have been made to plaintiff the day after 
the accident, and a decision of this question 
disposes of the whole case here on appeal. 

Learned counsel for plaintiff insists that the 
ruling of the trial court is in conflict with the 
rule of law as enunciated by our Supreme Court 
in Adair v. Kansas City Terminal R. Co., 2208. 
W. 920, 282 Mo. 133, and cases therein cited. 
The Adair Case lays down the doctrine that, 
where an action is founded upon a partnership 
liability, the admission of one partner is evi- 
dence against all. But the opinion in the Adair 
Case does not support the contention of plain- 
tiff; and the trial court’s ruling, we think, was 
correct. Before the partners could be held liable 
for the tortious acts of Heutel, the co-partner, 
the acts must be performed in the line of the 
partnership business. We do not understand 
plaintiff to make any serious objection to this 
proposition of law, but plaintiff’s theory is that 
the admissions and declarations of the co-part- 
ner are admissible for the purpose of showing 
that the one committing the tortious act was 
in the performance of a partnership duty or 
business at the time. This contention is not 
supported in law or in reason. 





In 1R. C. L. pp. 54 and 55, it is said: 


“The existence of a partnership having been 
admitted or proven, the declarations of one 
partner in relation to the affairs of the firm are 
competent evidence against all the members. 
But a partner’s declarations or admissions do 
not bind his associates in concerns and transac- 
tions foreign to the partnership, and he cannot, 
by such declarations or admissions, bring a 
transaction within the scope of the partnership 
business when in fact it had no connection 
therewith.” 

In Edgell v. Macqueen, 8 Mo. App. 71, this 
court held that the admissions of a partner 
could not be introduced to prove that a trans- 
action pertained to the partnership, and not to 


| the individual making the admissions when 


that is the very matter in dispute. 

There was evidence in the present case to 
prove partnership without the admissions and 
declarations of Heutel, but there was no evi- 
dence, aside from such admissions or declara- 
tions, to show that Heutel was in the perform- 
ance of a partnership duty or transaction at the 
time plaintiff was injured; in fact, the circum- 
stances surrounding this case would indicate to 
the contrary. It would therefore be an unjust 
rule to permit Heutel to commit a reckless act 
of this kind and then saddle the liability upon 
the partnership by his admissions and declara- 
tions alone. Slipp v. Hartley, 52 N. W. 386, 50 
Minn. 118, 36 Am. St. Rep. 629; Kaiser v. Fen- 
drick, 98 Pa. 528. 

The judgment of the trial court is affirmed, 
and the cause remanded. 


NOTE—When Admission of One Partner is 
Not Binding on Other Partners.—It is well set- 
tled that no one can be made a partner against 
his consent, and declarations of another that 
certain parties are connected with him in the 
partnership, are incompetent to prove such 
partnership, against those who have no knowl- 
edge that such declarations were made and 
have not consented to the same. In the case 
of Vanderhurst, Sanborn & Co. v. De Witt, 95 
Cal. 57, 20 L. R. A. 595, it is held that the fact 
of partnership cannot be proved in an action 
seeking to hold one person liable for goods sold 
to another on the ground that they were for 
the use of a partnership of which defendant 
was a member, by evidence of declarations made 
by the one to whom the goods were sold when 
defendant was absent. 

The declarations of one partner, coupled with 
a report of a mercantile agency, presumably 
founded on such a declaration, are incompetent 
evidence to prove the existence of such partner- 
ship. Sheehan v. Fleetham, 49 N. Y. S. R. 305. 

The declarations of one may be admitted to 
prove that he is a partner with others, but not 
to prove that they are partners with him so as 
to impose any liability on them. Whitney v. 
Ferris, 10 Johns. 66. 

The existence of a partnership may be proved 
by the public admissions, acts, declarations, or 
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conduct of all the members, but the declara- 
tions of one do not establish the partnership. 
Converse v. Shambaugh, 4 Neb. 376. 

To render competent declarations of one 
party against his alleged partner it is incum- 
bent on the court to determine whether there is 
prima facie evidence of co-partnership, and 
from his determination on this preliminary 
question there is no appeal. Hilton v. Mc- 
Dowell, 87 N. C. 364. 

After the existence of the partnership has 
been otherwise proved, the declaration or ad- 
mission of one of the partners will bind all the 
others. Cross v. Langley, 50 Ala. 8; Rhodes v. 
Lowry, 54 Ala. 4; Faulkner v. Whittaker, 15 N. 
J. L. 438; McFayden v. Harrington, 67 N. C. 29; 
Phillips v. Purington, 15 Me. 425. 

The declarations of one party will not bind 
another party as partner unless a partnership 
is established by other evidence or unless made 
with the knowledge of such party attempted to 
be held. Sankey v. Columbus Iron Works, 44 
Ga. 228. 

Parties sued as partners cannot be permitted 
to prove the acts and declarations made by 
either party to disprove that they are partners. 
Clark v. Huffaker, 26 Mo. 264. 








BOOK REVIEWS 


THE UNITED STATES SENATE AND 
THE INTERNATIONAL COURT 


An interesting and valuable book entitled as 
above has just been published by Thomas 
Seltzer, Inc., New York. The authors are 
Frances Kellor, author of “Security Against 
War,” and Antonia Hatvany. 

This volume continues the history of the 
management by the League of Nations of the 
settlement of international controversies, as 
related in “Security Against War,” published in 
October, 1924. It indicates the position of the 
United States in relation to the system of 
pacific settlement established under the League 
of Nations, of which organization the Perma- 
nent Court of International Justice forms a 
part. 

The scope and contents of the book are shown 
by the following table of chapter titles: 

Design of the Court; 

Organization of the Court; 

Nomination of Judges; 

Election of Judges; 

National Judges; 

Right of Access; 

Obligatory Jurisdiction Under the Statute; 

Jurisdiction Under Treaties; 

Jurisdiction Over Non-Judicial Matters; 

Advisory Opinions Under the Covenant; 

Advisory Opinions in the United States; 

Jurisdiction with Respect to International 

Labor; 





Jurisdiction Concerning Transit and Commu- 

nications; 

Jurisdiction Over Domestic Questions; 

Competence with Respect to War; 

Laws to be Administered by the Court; 

International Sanctions in Relation to the 

Court; 

Proposals Submitted to the Senate; 

Interpretation and Extension of Pending Pro- 

posals; 

Conclusion. 

In addition, there are chapters covering a 
number of other subjects, such as, Summary of 
Opinions and Judgments; Text of the Statute 
of the Court; Rules of the Court; the Court’s 
Jurisdiction, etc. 


XXXIX CORPUS JURIS 





The Thirty-ninth Volume of Corpus Juris was 
recently published by The American Law Book 
Company, New York. This volume covers sub- 
jects of Master and Servant, and Masters’ and 
Employers’ Associations. It includes words and 
phrases from Master Builder to May. The vol- 
ume contains 1397 numbered pages. 

The subject of Master and Servant is one of 
ever-increasing importance, and nowhere will 
be found a more scientific treatment of it than 
has been prepared for Corpus Juris by Mr. John 
A. Coveney. So, too, the subject of Masters’ 
and Employers’ Associations has sprung into 
vital importance, especially during the last few 
years. These subjects are treated with the 
characteristic manner and ability of the pub- 
lisher, and are up to its customary high 
standard. 

Attention should be called to the special serv- 
ice by letter or by wire furnished by the pub- 
lisher. By applying by letter or wire to the 
Annual Annotations Bureau, 272 Flatbush Ex- 
tension, Brooklyn, N. Y., giving volume, page 
and note numbers of Corpus Juris or Cyc, you 
will receive: 

1. All citations of cases subsequent to the last 
volume of Annual Annotations free, by mail or 
wire, according to request. 

2. Photographic copies of decisions by mail 
at prices set out on the first page of the volume. 








A Scotchman got a position in a large com- 
mercial house in London; a friend meeting him, 
shortly afterward asked: 

“Well, how are you liking England?” 

“All right,” he replied. 

“But how do you like the English?” 

‘Oh, weel,” said the Scot. “I have na’ met 
mony of the English yet. Ye see a’ my dealing 
are wi’ the heads o’ the departments.” 
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1. Admiralty—Furnishing Fishing Accessories.— 
Contract to furnish seine and accessories to fishing 
vessel held maritime contract, and suit thereon was 
within admiralty jurisdiction.—Linen Thread Co. v. 
Shaw, U. S. C. C. A., 9 F. (2d) 17. 


2. Automobiles—‘‘Carrier for Hire.’"—To support 
conclusion of Board of Railroad Commissioners 
that corporation is carrier for hire, there must be 
evidence that it is equipped for and engaged in 
earrying or offering to carry persons or property 
other than its own for compensation in some form; 
“carrier for hire,’’ as used in Laws 1925, c. 224, 
necessarily implying contractual relation.—Murphy 
v. Standard Oil Co. of Indiana, S. D., 207 N. W. 92. 


3.——Carrier for Hire.—In prosecution, under G. 
L. c. 159, § 45, for unlawfully operating on a public 
way in city an automobile. for transporting passen- 
gers for hire as a bus’ness between fixed termini, 
without license therefor from city, that defendant 
was an employee of another was no defense; both 
principals and agents being within the statute.— 
Commonwealth v. Potter, Mass., 150 N. E. 213. 


4.—Collision.—Where car approaching to public 
road was traveling in neutral at only 3 miles per 
hour, and while still 12 feet from highway driver 
gaw defendant’s truck approaching at a rapid rate, 
fact that car was out in highway when coilision 
occurred would either show that brakes were in- 
adequate, making negligence that of owner, under 
Acts 38th Gen. Assem. c. 275, § 25 (Code 1924, § 
6039), or that driver was negligent in operation of 
car.—Hermon v. Egy, Iowa, 207 N. W. 116. 


5.——Contributory Negligence.—Ten-year-old boy. 
struck by electric delivery truck while riding in 
cart pulled by another boy in m‘ddle of block, held 
not contributorily negligent as matter of law; any 
negligence of boy pulling cart not being imputable 
to him.—Hammer v. Bloomingdale Bros., N. Y., 213 
N. Y¥. 8. 743. 

6.——‘“Independent Contractor.’’—Employer’s fore- 
man, taking men home in his truck when regular 
automobile for convey.ng them was broken, and for 
which he received extra pay under agreement, held 
not indepéndent contractor, as matter of law, for 
whose negligence company could not be liable; ‘‘in- 
dependent contractor” being one who, exercising an 
independent employment, contracts to do certain 
piece of work according to hs own methods, and 
without being subject to control of his employer 
except as to result of his work.—Thomassen Vv. 
m= St. Louis Water & Light Co., Mo., 278 S. W. 





7.—-Railroad Crossing.—Automobile driver, cross- 
ing tracks when struck by interurban train going 
at excessive rate of speed, held not guilty of con- 
tributory negligence as a matter of law, since he 
had right to rely upon fact that car was not pro- 
ceeding at dangerous rate of speed or in excess of 
that provided by ordinance.—Herschenroeder v. 
= City, C. C. & St. J. R. Co., Mo., 278 S. W. 


8.—Registration Fee.—St. 1923. p. 517, § 77 (b), 
imposing registration fee for electric motor vehicles 
when construed with St. 1923, p. 571, imposing tax 
on gas used in gas-propelled motor vehivies does 
not discriminate against electric motor vehicles.— 
Old Homestead Bakery v. Marsh, Cal., 242 Pac. 749. 


9.—Right to Pass.—A driver in the lead, and 
traveling at maximum statutory rate, had no right 
to assume that no one would pass him.—McWright 
v. Providence Telephone Co., R. I, 131 Atl. 841. 


10.——Sale of Stolen Cars.—Dyer Act (Comp. St. 
Ann. Supp. 1923, §§ 10418b-10418f), prohibiting 
transportation in interstate commerce and sale of 
stolen automobile, held not unconstitutional, if in- 
terpreted as covering automobile moving under its 
own power.—Hagan v. United States, U. S. C. C 
A., 9 F. (2d) 562. 


11.—Valid Sale.—Defendant company, claiming 
the ownership of secondhand automobile through an 
alleged sale to it by plaintiff, has the burden of 
showing valid sale to it complying with Pen. Code 
1925, art. 1435.—Williams v. Casner Motor Co., Tex., 
279 S. W. 282. 


12. Banks and Banking—Accepting Deposit When 
Insolvent.—In prosecution of bank cashier under 
Rev. St. 1919, § 3365, for accepting deposit knowing 
that bank was insolvent or in failing circumstances, 
where evidence showed that bank was not a private 
bank nor a trust company, but was reporting to 
commissioner of finance as an incorporated bank, 
and transacting business as a banking institution, 
defendant would be guiity, if evidence was suffi- 
cient, whether bank was incorporated or not.— 
State v. Lively, Mo., 279 S. W. 76. 


13. Bankruptcy — Conditional Sale. — Purported 
lease of adding machine. with right or option to 
purchase machine on or before termination of term, 
by paying one monthly payment in addition to full 
amount of rentals, held conditional contract of sale, 
required by Laws Colo. 1917, p. 126, to be filed for 
record, in default of which such contract was void 
as against trustee in bankruptcy of buyer.—Bur- 
roughs Adding Mach. Co. v. Bogdon, U. 8S. C. C.A., 
9 F. (2d) 54. 


14.——Landlord’s Lien.—Under Bankruptcy Act, § 
67d (Comp. St. § 9651), landlord’s lien for rent on 
stock of merchandise, given by Comp. Code Iowa 
1919, § 6502, for period after filing of bankruptcy 
petition, is not affected by ag ae en er 


—Britton v. Western Iowa Co., U. S. . &, 
(2d) 488. : 
15.—Partnership.—A federal court may assume 


jurisdiction in bankruptcy of a partnership and ap- 
point a receiver, notwithstanding a state court had 
prior thereto appointed a receiver, who took charge 
of assets of partnership.—In Re Lomont, U. 8. D. 
C., 9 F. (2d) 407. 


16.—Partnership Property.—If money in part- 
ner's possession was partnership property, state 
court had jurisdiction to direct him to turn it over 
to partnership receiver, notwithstanding he h 
filed voluntary bankruptcy petition, and listed such 
sum as debt owing by him to partnership.—Redmon 
v. Witt, U. S.C. C. A., 9 F. (2d) 36. 


17.—Preference.—Creditors participating in re- 
ceivership proceedings, assigning claims to com- 
mittee which consented to and aided receivers’ con- 
tinuance of part of business, cannot, on reassign- 
ment of their claims, allege payments by receivers 
incidental to conduct of business were preferential 
and constituted acts of bankruptcy.—In Re Lucey 
Mfg. Corporation, U. S. C. C. A., 9 F. (2d) 313. 


18.—Unpaid Taxes.—Since, under Iowa law, 
taxes do not become due at least until levy is made, 
taxes assessed against property of bankrupt shortly 
before filing of petition in bankruptcy held not 
“legally due and owing,” within Bankruptcy Act, § 
64a (Comp. St. § 9648), requir:ng payment of taxes 
legally due and owing.—In Re Davenport Dry Goods 
Co., U. 8 D. C., 9 F. (2d) 477. 
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19.——Value of Bonds.—Unmatured bonds, pledged 
in trust for payment of collateral trust bonds and 
backed by amp.e security, were properly valued at 
par instead of market value, on issue of insolvency, 
where bonds were not actually dealt in on stock 
market and rumors affecting credit of corporation 
were in circulation.—In Re Cleveland Discount Co., 
U. B&D. C., OR Ce) SF. 


20. Carriers of Goods—‘Shipper’s Load and 
Count.’’-—In action by assignee of bill of lading 
against carrier for destruction of goods delivered to 
carrier, notation on bill of lading, ‘“‘shipper's load 
and count,’ does not overcome plaintiff’s prima 
facie case, but. merely indicates that defendants 
received shipper’s load and count and issued bills 
of lading accordingly.—First Nat. Bank v. Missouri 
Pac. Ry. Co., Mo., 278 S. W. 1075. 


21. Carriers of Passengers—Convenience and 
Necessity.—While, under sections 614-53 and 614-87, 
General Code, noncompliance with the provisions of 
section 614-53 is good cause for revocation of a 
certificate of public convenience and necessity, 
granted upon affidavit that the motor transporta- 
tion company was in good faith operating upon 
April 28, 1923, the refusal of the commission to 
revoke a certificate upon such ground is within the 
discretion of the commission.—Cincinnati Traction 
tan v. Public Utilities Commission, Ohio, 150 N. E. 
08. 


22.——Elevator.—Where elevator starter in de- 
partment store inspected elevator at ground floor 
before each trip, there was no legal duty to have 
operator make complete inspection at top floor in 
order to discover banana peel on which subsequent 
passenger slipped.—Thomas v. J. Samuels & Bro., 
R. L, 132 Atl. 8. 


23.——Elevators Are “Public Conveyances.”— 
Passenger elevators in office buildings are ‘‘public 
econveyances,”’ within C. L. § 6302, providing that 
compensation may be had for death occasioned by 
any defect, insufficiency, or negligence, and recov- 
ery is not dependent upon section 6303.—Davis v. 
Colorado Sav. Bank, Col., 242 Pac. 985. 


24..—Negligence.—Allegation that defendant mo- 
tor stage company and its insurer ‘‘carelessly and 
negligently faiied to provide a safe and sufficient 
latch whereby said door (at end of seat) was fast- 
ened” held to include either negligent use of 
mechanically deficient latch or failure of driver to 
completely close and latch door.—McCormick v. 
Index Stages, Wash., 242 Pac. 1090. 


25.—Res Ipsa Loquitur.—Where passenger was 
thrown to floor of car and injured by sudden stop- 
ping of train, case was within ruie that, when the 
thing is under management of defendant or his 
servants, and accident is one which does not ordi- 
narily happen, if proper care is used, it affords 
reasonable evidence, in absence of explanation, of 
want of care.—Southern Pac. Co. v. Hanlon, U. 
Cc. C. A., 9 F. (2d) 294. 


26. Chattel Mortgages—Cotton Crop.—Owner of 
cotton who had mortgaged crop as security for ad- 
vances, and consigned cotton to mortgagee for ap- 
plication on debt, held not to have right to ques- 
tion propriety of mortgagee’s ordering cotton sold, 
after having agreed to hold it until he needed the 
money, and particuiarly in view of waiver by giv- 
ing new mortgage after having knowledge of sale.— 
i, Co. v. Summerford, S. C., 131 S. E. 


27. Constitutional Law—Co-operative Market'ng 
Act.—Colorado Anti-Trust Act, prohibiting all com- 
binations to fix prices of commodities or to other- 
wise restrict trade or commerce, held violative of 
the due process and equal protection clause of 
Const. U. S., Amend. 14, in view of Colorado Co- 
operative Marketing Act, exempting nonprofit agri- 
cultural associations, marketing agricultural prod- 
ucts. from its application.—Beatrice Creamery Co. 
v. Cline, U. S.'D. C., 9 F. (2d) 176. 


28. Contracts—Mutuality. -- Contract for rental 
and exhibition of photo plays held not lacking in 
mutuality, so as to be unenforceable, because of 
contingencies on happening of anyone of which 
plaintiff was authorized to terminate agreement, 
where each of such contingencies was predicated 
on a happening beyond control of plaintiff.—Vita- 
graph v. Liberty Theatres Co., Cal., 242 Pac. 709. 





29. Covenants—‘‘Porch” Defined.—In restriction 
“building line of porch to be forty feet back of 
street line,’”’ word ‘porch’? does not mean an iso- 
lated independent structure, but a part of the 
dwel.ing house, that part of the residence that 
forms its exterior projecting way or entrance.— 
Sowers v. Vestry of the Church of the Holy Nativ- 
ity, Md., 131 Atl. 785. 


30.—Residential District.—Use of premises in 
restricted residential district as a hospital for in- 
curables held within covenant excluding dangerous, 
noxious, and offensive trade or business, though 
structural design of premises had not been changed 
from that of a dwelling house, and part of premises 
was used as residence.—Pierce v. St. Louis Union 
Trust Co., Mo., 278 S. W. 398. 


31.—Termination.—Covenant that grantor would 
not permit use of adjoining premises for butcher or 
poultry business so iong as grantee conducted such 
business on premises conveyed hela personal, and 
terminated when grantee ceased to conduct such 
business.—Schuman v. Schechter, N. Y., 213 N. Y¥. 


32. Damages—Punitive Damages.—Where com- 
mission of a wrong subjects wrongdoer to both crim- 
inal prosecution and civil action, punitive damages 
cannot be assessed.—Montgomery v. Crum, Ind., 
150 N. E. 393. 


33. Druggists—Patent Medicines.—A druggist de- 
livering a patent or proprietary medicine in its 
original sealed package is not liable for injury 
resulting from its use, in absence of knowledge of 
its ingredients, as he is not required to analyze 
contents of each bottle or package he buys and 
eee Pharmacy v. White, Va., 131 8S. E. 


34. Explosives—Blasting in Street.—Contractor 
constructing sewer for city, who for several months 
was blasting rock in street in front of apartment 
building, held liable to owner thereof for damages 
to building caused by failure to employ a standard, 
modern method of doing such work, nor cou.d lia- 
bility be avoided on ground that contractor wag 
performing a governmental duty which exempted 
him a liability.—Whitla v. Ippolito, N. J., 131 
Atl. 4 


35. Fraud—Representations.—In action of con- 
tract or tort by purchaser of phonograph stock sold 
“as is,’’ submission of issue whether defendant was 
liable for false and fraudulent representations that 
certain machines were perfect in every way held 
not error.—Reinherz v. American Piano Co., Mags., 
150 N. E. 216. 


36. Gifts—Inter Vivos.—Where donor delivers 
subject of gift, a savings bank deposit book, to 
third person, with instruction to deliver it to donee 
on donor’s death, and donor parts with all control 
over it, donee’s acceptance of such gift is unneces- 
sary, as it ig highly beneficial, and his acceptance 
a v. Stevens. Conn., 131 Atl. 


37. Highways—Maintenance.—Evidence of water 
from thawing snow making a small portion of the 
road slippery during afternoon of a s:ngle day held 
insufficient to show negligence in the maintenance 
of a township highway.—Wyant v. Faith Tp. in 
Meade County, S. D., 207 N. W. 87. 


38. Husband and Wife—Sale of Realty.—Al- 
though an agreement for the sale of real property 
made by a married woman vendor, but not exe- 
cuted in accordance with siatutory requirements, 
may not be specifically enforced against her by 
reason of such defective execution. such fact does 
not render the contract wholly void. Upon a suffi- 
cient showing, in appropriate proceedings instituted 
for that purpose, that the femme covert vendor 
declines to perform, it may be decreed that she 
return the money paid to her upon such contract, 
and, failing therein, that it become a lien upon her 
sepeeate property.—Wheeler v. Sullivan, Fla., 1 

oO. 7 


39. Injunction—Attorney’s Fee.—Where an in- 
junction, issued on a bill of complaint, is merely 
ancillary to the relief therein sought. and is dis- 
solved only when the bill is dismissed on final 
hearing, and no services were rendered by the 
defendant's attorney in obtaining the dissolution of 
the injunction other than such services as were 
rendered in defending the case on its merits, an 
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attorney’s fee is not an element of the defendant’s 
damages for the wrongful issuance of the injunc- 
at Cotton Co-op. Ass’n v. Buckley, Miss., 
1 0. > 


40. Insurance—Accidental Means.—In an action 
on an accident policy for injuries sustained while 
loading logs, whether fall resulting in injury was 
unexpected, undesigned, and not the usual or nat- 
ural result to follow the act performed held for 
jury.—Clarkson vy. Union Mut. Casuaity Co., Iowa, 
207 N. W. 132. 


41.——Additional Insurance.—Where plaintiffs pro- 
cured fire insurance on tobacco crop hanging in 
barn of grower thereof, other prior insurance issued 
to them at instance of grower payable to plaintiffs 
and grower as the'r interest might appear, exist- 
ence of which was unknown to plaintiffs, held not 
to violate policy provision that it should be void if 
insured now have or shall hereafter procure any 
other contract of insurance.—Federal Ins. Co. v. 
Purvis Bros., Ky., 278 S. W. 581. 


42.——-Ambigu'ty.—Provision of switchman’s fra- 
ternal benefit certificate reducing amount payabie 
to beneficiary “if his death occurs while engaged in 
such occupation’ held applicable, only to death 
occurring as result of, or incidental to, employment 
as switchman.—Kavanagh v. The Maccabees, Utah, 
242 Pac. 403. 


43.——Amount of Liability.—Under liability in- 
surance policy “respecting bodily injuries, including 
death at any time resulting therefrom,”’ amount of 
insurer’s liability is fixed by policy provisions ex- 
sr at date of accident, and not at date of 
decedent’s death, though administratrix’s right of 
action, under Decedent Estate Law, § 130, did not 
arise till death.—Schroeder v. Columbia Casualty 
Co., N. Y., 218 N. Y. S. 649. 


44.——Bankruptcy.—Insurance Law, § 109, pro- 
viding that insured’s bankruptcy shall not release 
insurer from liability to injured person, does not 
deprive insurer of any defense which it could urge 
against insured under policy—Colman v. New 
Amsterdam Casualty Co., N. Y., 213 N. Y. S. 522. 


45.——Breach of Warranty.—Statements in sched- 
ule of burglary policy, that assured was a widow 
whose income was derived from stocks, bonds, and 
real estate, and who had no business address, held 
to constitute breach of warranty, where assured 
was engaged in practice as midwife.—Park v. Fidel- 
ity & Casualty Co., Mo., 279 S. W. 246. 


46.——‘‘Hostile Fire.’-—Where fire escaped through 
crack in oven and heated sprinkler head, causing 
water in pipe to be reieased, such fire was “hostile 
fire,’"" so as to allow recovery under fire insurance 
policy for damages from escaping water.—Pappa- 
dakis v. Netherlands Fire & Life Ins. Co., Wash., 
242 Pac. 641. 


47. Incontestability.—Clause making life policy 
incontestable after one year, except for nonpay- 
ment of premiums, imports contest by litigation, 
and mere denial and repudiation of liability by 
insurer, with tender of premiums paid, is not suffi- 
cient contest.—Scharlach v. Pacific Mut. Life Ins. 
Co., U. S.C. C A., 9 F. (2d) 317. 





48.——Marine Insurance.—Charterer of vessel for 
gross hire irrevocably paid in advance, whether 
vessel was lost or not, who had collected freight in 
advance, which was also paid irrevocably, held to 


have insurable interest in vessel, supporting policy- 


covering ‘‘disbursements and/or profits on freight” 
in case of total and/or constructive total loss.— 
Booth-American Shipping Co. v. Importers’ & Ex- 
porters’ Ins. Co., U. S. C. C. A., 9 F. (2d) 304. 


49.——Misrepresentation.—In suit on accident and 
heaith policy, defense of misrepresentation held not 
available to insurer, in view of Rev. St. 1919, § 6145 
(Rev. St. 1909, § 6940), where insurer did not offer 
to pay plaintiff premiums it had received.—Fraker 
v. Commonwealth Casualty Co., Mo., 278 S. W. 1053. 


50.—Ownership.—A plea that the insured plain- 
tiff ‘‘was not the sole owner of the premises, that 
the title of the property was vested in plaintiff and 
his wife,” is insufficient, in that it does not nega- 
tive the sole ownership by the plaintiff of the entire 
equitable estate in the property.—Eppinger & Rus- 
sell Co. v., Trembly, Fla., 106 So. 879. 








51. Promissory Warranty.—Absolute exclusion 
of use of insured automobile for livery purposes is 
a promissory warranty, and a breach thereof is not 
excused by lack of knowledge or consent by in- 
sured.—Mittet v. Home Ins. Co., S. D., 207 N. W. 49. 





52. Promissory Warranty.—Where exhibit pur- 
porting to be a copy of an automobile theft policy, 
stated that car is protected by a Leland lock, but 
not that failure to keep lock in working condition 
would render policy void, there was no promissory 
or continuing warranty.—Christiansen v. Bankers’ 
& Shippers’ Ins. Co., S. D., 207 N. W. 108. 


53. Recovery on Note.—In action on insurance 
note, with provision for lapse of policy in case of 
default in any of payments, it is no defense that 
insured had defaulted in payment, thus causing 
lapse of policy, and insurance company is entitled 
to recover full amount of note.—Hartford Fire Ins. 
Co. v. Gray, S. C., 131 S. E. 428. 


54.——‘Wholly Disabled.”—Insured, whose rheu- 
matic condition so improved that he erected an oil 
station and successfully operated it and added to 
the business sale of automobile tires, held not 
“wholly disabled by bodily injury or disease so as 
to be permanently and continuously prevented from 
engaging in any occupation for remuneration or 
profit,”” within disability clause of life insurance 
———* v. New York Life Ins. Co., Ala., 106 
0. 4 


55. Interstate Commerce—Car in Yards Tempo- 
rarily.—Terminal company’s placing in its yards ca 
billed from another state, until the consignee coul 
receive it on the tracks at its plant, was a tem- 
porary interruption in its transportation to place of 
destination, and did not take it out of interstate 
ern v. Illinois Terminal Co., Ill., 150 


56.——‘“Fixed Termini.’’-—G. L. c. 159, §§ 45-48b, 
as amended by St. 1925, c. 280, as interpreted by 
courts of commonwealth not to permit operator of 
motor vehicie operating between fixed termini, 
within state, to change nature of business as be- 
tween those termini by extending routes beyond 
such termini, held not violative of interstate com- 
merce clause of Const. U. S. art. 1, § 8.—Barrows 
v. Farnum’s Stage Lines, Mass., 150 N. E. 206. 











57. Icing Car.—Where railroad employee was 
injured while icing car which had been assigned for 
hauling freight to another state, he was engaged in 
interstate commerce, even though the car was later 
taken out of service and another substituted for it. 
—Baltimore & O. R. Co. v. Faust, Ind., 150 N. E. 
239. 


58.—Sales by Agent.—Sale by agent of foreign 
corporation, made from machines shipped to him 
within state in lots, held not to come under pro- 
tection of interstate commerce rule, notwithstand- 
ing that order is taken subject to approval of for- 
eign corporation at home office, since there is 
actual,delivery at time of sale, and, although order 
purports to be for future delivery, such is not con- 
templated by either party.—Dalton Adding Mach. 
Sales Co. v. Lindquist, Wash., 242 Pac. 643. 


59. Intoxicating Liquors—Common Nuisance.— 
Common nuisance can be found to exist, where 
whisky was sold in place in question for a period 
of only one day.—Knable v. United States, U. S. C 
C. A., 9 F. (2d) 567. 


60. Licenses—Profit-sharing Certificates.—Secur- 
ities Act applies to stock of Farmers’ Elevator 
Company, organized for profit and issuing profit- 
sharing certificates of stock, which are not per- 
mitted to be soid unless section 9 has been com- 
plied with by corporation filing required statement. 
—Morrison vy. Farmers’ Elevator Co., Tll., 150 N. E. 
330. 


61. Master and Servant—Crossing Watchman.— 
Under federal Employers’ Liability Act (Comp. St. 
§§ 8657-8665), crossing watchman, struck by truck 
thrown from railroad track by train, as he rushed 
out of shanty adjacent to track on hearing rumbling 
of train, held not entitled to recover for injuries 
received; collision in first instance being due to his 
own faiiure to discover and warn truck driver of 
approaching train, which. owing to weather con- 
ditions, he could not do from within shanty.—Blunt 
v. Pennsylvania R. Co., U. S. C. C. A., 9 F. (2d) 395. 
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62. Failure to Inspect.—Where inspection im- 
mediately after accident resulting in employee's 
death showed that automatic valve was in perfect 
order, and its failure to work at time of accident 
was probably due to temporary obstruction, railroad 
company cannot be held liable, since noninspection 
can only impose liability where inspection would 
have prevented injury.—Farmer’s Adm’x v. Chesa- 
peake & O. Ry. Co., Va., 181 S. E. 334. 


63. Negligence.—Where carpenter was work- 
ing in open concrete pit 29 feet deep, and was 
struck by piece of timber from above, foreman 
having testified that there was no timber lying 
near top of pit, and none who saw timber fall being 
able to say where it came from, and there was no 
evidence to show negligence on part of employer, 
verdict for defendant was properly directed.— 
oe v. Kansas City Bolt & Nut Co., Mo., 278 
Ss. s 5 


64. Mines and Minerals—Royalties.—-Where lease 
of coal lands provided for payment of minimum 
monthly royalties and that any excess royalties 
paid over and above royalty on coal actually mined 
shall be applied to pay royalties on coal mined in 
excess of minimum for any month during life of 
lease, royalties paid in previous year in excess of 
minimum requirements cannot be applied in satis- 
faction of minimum royalties accruing in the fu- 
ture, but such paid in excess can only be applied 
when unpaid royalties for coal actually mined show 
an excess over minimum for any subsequent month. 
—Corona Coal Co. v. Hendon, Ala., 106 So. 855. 








65. Municipal Corporations—Engaging in Busi- 
ness.—Use by city of public money to conduct busi- 
ness of selling gasoline and lubricating oil to its 
inhabitants does not deprive taxpayer and com- 
petitor of property for private purpose without due 
process of law contrary to Const. U. S. Amend. 14. 
ae ie Oil Co. v. City of Lincoln, Neb., 207 N. 


66. Ice on Sidewalk.—On plaintiff's testimony 
that he fell on ice on sidewalk where water dripped 
from eaves of house, defendant owner of house 
m'‘ght be held liable.—Allen v. Salmansohn, Mass., 
150 N. E. 299. 


67.—Mechanic’s Lien.—There is such an analogy 
between sections 2365-1, 2365-2 and 2365-4, General 
Code, and sections 8310 and 8311, General Code, 
that it is apparent that, in the enactment of sec- 
tions 2365-1, 2365-2 and 2365-4, the Legislature in- 
tended to require the surety upon the bond re- 
quired to be furnished by the contractor for the 
construction of a public building to be liable for 
such labor and material furnished for the construc- 
tion of a public building as would be the subject 
of a lien under the Mechanic’s Lien Law were the 
building privately owned.—Royal Indemnity Co. v. 
Day & Maddock Co., Ohio, 150 N. E. 426. 


_ 68. Negligence of Employees.—The construc- 
tion or maintenance of a public park is the exer- 
cise of a governmetal function on the part of the 
municipality, and the city is under no liability for 
the negligence of its officers or employees engaged 
in such work, and hence administratrix of one 
killed by a grading machine engaged in work in 
public park had no cause of action.—Norman vy. 
City of Chariton, Iowa, 207 N. W. 134. 


69.—-Sewer_ Districts—That sewers serving 
tracts within districts established and having out- 
let into sewer previously built afford sewer facilities 
to public school buildings and drain large portion of 
city does not make them public sewers whicn 
should be paid for by entire city instead of property 
owners in such districts.—Williams v. Hybskmann, 
Mo., 278 S. W. 377. 


70.—Zoning Ordinance.—Ordinance 334 of mayor 
and city council of Baltimore city, conferring upon 
zoning commissioners and — board of zoning ap- 
peals right to prevent erection of any new building 
or any change in use of existing building, struc- 
ture, or land in city of Baltimore, where such new 
building was to be used or such old use was to be 
changed to a use which, in opinion of officials, 
would create hazards from fire or disease or should 
in any way menace public welfare, security, health, 
or morals, held invalid as improperly delegating un- 
defined and unreasonable powers, under which per- 
sons owning real property cou'd be deprived of 
entire beneficial use without compensation.—Tighe 
v, Osborne, Md., 131 Atl. 801. 














71.—dZoning Ordinance.—Refusal of permit to 
convert store building into public garage, under 
Building Zoning Resolution, held unreasonable and 
discriminatory, where 40 per cent of block was 
devoted to garage uses, and physical character 
thereof and nearby railroad and elevated structure 
made premises unsuitable for other business pur- 
poses.—Goldenberg v. Walsh, N. Y., 213 N. Y. S. 578. 


72.——Zoning Ordinance.—Zoning ordinance held 
void in so far as it prevented erection of a com- 
bined store and apartment building on corner prop- 
erty.—Franklin Realty & Mortgage Co. v. Village 
of South Orange, N. J., 132 Atl. 81. 


73. Negligence—Elevator.—Where seller deliver- 
ing milk to buyer knew conditions surrounding 
elevator shaft, and opened door and stepped into 
empty shaft without looking, he was guilty of con- 
ae a negligence.--State v. Trimble, Mo., 279 S. 
Ww. 4 





74. Invitee.—If apartment house owner's wife 
was his agent, and negligent in directing roofer to 
go into dark cellar for his paint, or if owner failed 
to instruct her to warn of hole which he knew to 
be in floor, after authorizing her to invite anyone 
to enter cellar, owner is liable for injuries to roofer 
by falling into hole.—Goldstein v. Slutsky, Mass., 
150 N. E. 326. 


75. Nuisances—Public Garage.—Public benefits 
from proposed garage for storage and livery pur- 
poses in residential district held to so preponderate 
over whatever inconyenience might be occasioned 
that injunctive process should not be granted.— 
Nevins v. McGavock, Ala., 106 So. 597. 


76. Oil and Gas—Lease.—Where lessee of oil lease 
had discovered and produced oil and gas, his right 
and title became fixed and vested in seven-eighths 
of oil and nine-tenths of gas recovered and further 
right to develop, hence burden, in suit to remove 
lease as cloud, was on lessor to establish by satis- 
factory proof intention of lessee to abandon lease.— 
pl v. St. Joseph's 55 Oil Ass’n, Tex., 278 S. W. 


77.——Lease.—The granting clause of the o!l and 
gas lease in the instant case recited that the 
lessors have granted, demised, leased, and let. and 
by these presents do grant, demise, lease, and let, 
unto the lessee all the oil and gas in and under the 
land, also the said tract of land for the purpose of 
entering upon, operating, and removing therefrom 
oil and gas for a term of five years, and_as much 
longer as oil or gas is produced thereon. Held that 
this lease granted an estate in the realty covered 
thereby.—Nicholson Corporation v. Ferguson, Okla., 
243 Pac. 195. 


78.——Platting for Town Site.—Where a tract of 
land has been leased for oil and gas purposes. and 
the lessor subsequently conveys the surface rights 
to a third party, taking a mortgage against the 
land for a portion of the unpaid purchase price, and 
said third party plats the land into a town site, 
with the consent of the lessor, the lessee cannot be 
heard to complain of the dedication of such plat. 
However, the lessee is not thereby deprived of any 
of his rights to prospect for, develop, and produce 
oil, gas, or other minerals thereon according to the 
terms of said lease by reason of the platting of said 
7 ea Oil & Gas Co. v. Hickman, Okla., 243 
Pac. 


79.—Rescission of Lease.—An action to rescind 
will lie where defendant, by false and fraudulent 
representations of material facts, relied on by 
plaintiffs, secured the execution of an oil and gas 
mining lease on lands of plaintiffs, regardless of 
whether or not plaintiffs suffer any pecuniary dam- 
ages by reason of the execution of the same.— 
Conard v. Darnell, Okla., 242 Pac. 772. 


80. Principal and Agent—Agent’s Authority.— 
Traveling salesman for plumbing supply company 
had no implied authority to join with local plumber 
in making contract with purchaser that salesman’s 
principal wou!d supply plumbing materials and local 
plumber would install them, where purchasers knew 
that he was only a traveling salesman.—Standard 
Sanitary Mfg. Co. v. Stump, Ky., 278 S. W. 583. 


81. Principal and Surety—‘‘Joinder of Parties.”— 
Creditor may sue surety and debtor peaeey. but he 
cannot join debtor and guarantor in one suit.— 
Butte Machinery Co. v. Carbonate Hill Mining Cv., 
Mont., 242 Pac. 956. 
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82. Railroads—Franchise Tax.—Franchise tax, 
assessed against railroad company under Tax Law, 
§ 182, held payable by lessee of railroad under lease 
requiring it to pay all taxes assessed or imposed on 
demised property, as tax was imposed on privilege 
of exercising franchises, and not on mere franchise 
to be a corporation.—Cayuga & S. R. Co. v. Dela- 
ware, L. W. R. Co., N. Y., 213 N. Y. S. 586. 


83. Removal of Causes—Depositions.—Mere tak- 
ing of depositions under the state law does not 
constitute such inconsistency with purpose to re- 
move at proper time as to waive right.—Duvall v. 
Wabash Ry. Co., U. S. D. C., 9 F. (2d) 83. 


84. Sales—Conditional Sale.—Absolute title can- 
not remain in seller, and purchase price at the 
same time be an enforceable obligation in debt 
against the purchaser.—Barr v. Lloyd Co., Wash., 
242 Pac. 1100. 


85.—Rescission.—In buyer's action for rescis- 
sion, it was error to include in buyer’s damages 
cost of testing metal purchased.—Oetjen v. White- 
head Metal Products Co., N. Y., 213 N. Y. S. 600. 


86. Taxation—Classification of Motor Vehicles.— 
The placing of motor vehicles, used for transport- 
ing dairy and agricultural products from the place 
of production to the point of shipment, sale, or con- 
sumption into one class, and motor trucks used for 
hire or in the regular or habitual collection or deliv- 
ery of things owned by the carrier or upon which 
the carrier performs work or service in cleaning, 
cleansing, or otherwise improving the same into a 
second class, an‘ trucks, trailers, and semi-trailers 
carrying things other than passengers for hire from 
one city or village to another or used for the pur- 
pose of carrying on a general transportation busi- 
ness for hire into a third class, amounts to a 
legislative finding that there was a sufficient differ- 
ence in the use made of the public highways to 
justify such classification, and the courts cannot 
say that there is no basis of fact for the classifica- 
tion under the evidence.—McReavy v. Holm, Minn., 
206 N. W. 942. 


87. Usury—Agreement for Attorney’s Fee.— 
Where a note secured by mortguge was usurious, 
under Laws N. M. 1919, c. 162, §§ 1, 2, attorney’s 
fees could not be recovered. though it contained an 
ee to pay a reasonable attorney’s fee.— 
Simmons vy. Stern, U. S. C. C. A., 9 F. (2d) 256. 


88. Warehousemen—Lien.—If a landlord permits 
his tenant or share-cropper to store cotton raised 
on the leased premises, and on which the landlord 
has a lien for rent in a warehouse and receive 
negotiable receipts therefor running to the order 
of the tenant, a purchaser of the receipts indorsed 
in blank by the tenant for value, without notice of 
the landlord’s lien on the cotton, acquires the cot- 
=e sree from the lien.—McGee v. Carver, Miss., 106 

0. q 


89. Wills—Declarations of TeStator.—In contest of 
will, testimony of declarations of deceased, at time 
he exhibited paper claimed to be his will, that it 
was his last will held admissible as part of res 
gestae.—In Re Morrison’s Estate, Cal., 242 Pac. 939. 


90.—Specific Legacies.—Specific legacies and 
specific devises stand upon same footing, are sub- 
ject to the same liabilities, are abated together 
under the same circumstances, and contr'bute rata- 
bly to payment of debts and charges.—Baker v. 
Baker, Ill., 150 N. E. 284. 


91. Workmen’s Compensation—Accidental Injury. 
If an unforeseen accident to an employee, wh’'le 
engaged in the performance of his work, directly 
causes an injury to the physical structure of his 
body. the injury is compensable under the Work- 
men’s Compensation Act. even though the em- 
ployee had a natural weakness pred‘sposing him to 
such an injury.—Wilkins v. Ben’s Home Oil Co., 
Minn., 207 N. W. 183. 


92.—Assault by Fellow Employee.—Award to 
widow for death of husband. who was killed as 
result of disagreement over methods of work, by a 
fellow employee, while engaged in performance of 
his duties as night watchman, held proper; de- 
ceased not having been aggressor.—Farmers’ Mfg. 
Co. v. Warfel, Va., 131 S. E. 240. 





93.— Course of Employment.—Where hotel man- 

er, having reason to believe that boy was in 
vicinity of refrigerator for purpose of stealing food- 
stuffs, feil through open doorway in removing boy 
from vicinity of such refrigerator, held that injury 
arose out of and in course of employment.—Cor- 
mican v. McMahon, Conn.. 132 Atl. 20. 


94.——Disease Contributing to Injury.—Evidence 
held not to sustain finding of board and commis- 
sioner that thrombus phlebitis, first appearing while 
employee was pushing wheelbarrow of cinders in 
customary manner without any bruise or hurt, was 
compensable as injury by acc‘dent, within Rev. 
Code 1919, § 9490.—Frank v. Chicago, M. & St. P. 
Ry. Co., S. D., 207 N. W. 89. 


95.—Driving’ to Work.—Evidence that carrying 
of tools by employee to and from his home was 
merely incidental to his returning home and driving 
to work in h‘s own car, as was his custom, or at 
most an accommodation to his employer. he:d to 
warrant finding that his injury and death in col- 








lision while driving to work with tools did not ar’se ~ 


out of or in course of employment.—Eby v. Indus- 
trial Accident Commission, Cal., 242 Pac. 901. 


96.—Injury on Sidewalk.—That an employee 
was on her way to work, when injured by tripping 
against corner of iron door maintained by employer 
in public sidewalk, held not to prec.ude recovery in 
common-law action on theory that case was cov- 
ered by provisions of Workmen's Compensation 
— v. Cuneo-Henneberry Co., Ill., 150 N. 


97.——Nonresident Employee.—Workmen’s Com- 
pensation Act does not apply to injury and death 
sustained by a nonresident employee while tem- 
porarily working in state in master’s business, 
under a contract of employment entered into in 
another state with a nonresident employer, not 
localized in the state, and Industrial Board does not 
have jurisdiction thereof.—Norman v. Hartman 
Furniture & Carpet Co., Ind., 150 N. E. 416. 


98.—Scope of Employment.—Where employer in- 
structed employees not to use their own automo- 
biles on employer’s business, and employer’s auto- 
mobiles were used by employees at their discretion, 
injury to employee while crank’ng his own auto- 
mobile, when about to go on errand for employer's 
benefit, was not within scope of his employment, 
and was not compersabie.—Knickman v. Zurich 
General Accident Liability Ins. Co., N. Y., 213 
N. Y. S. 196. 

99.——Causal Connection With Employment.— 
Where chief engineer of a plant while on night duty 


was shot by police guarding the district from’ 


thieves after disregarding order to halt, his death 
was not caused by an accident arising out of his 
employment, but by an agency having no causal 
connection with employment, and hence no com- 
pensation can be recovered therefor.—Sure Pure Ice 
Co. v. Industrial Commission, Ill, 150 N. E. 909. 


100.—Heat Prostration.—Death of employee, 
press feeder, working in underground basement, 
resulting from heat prostration, held not an act of 
God, but compensable as an accident and injury, 
under Employers’ Liability Act (Vernon’s Ann. Civ. 
St. Supp. 1918, arts. 5246—1 to 5246—91).—Texas 
Employers’ Ins. Ass’n v. Moore, Tex., 279 S. W. 516. 


101.—lIntoxication.—If structural iron worker 
was drunk at place where if he fell he would prob- 
ably be killed, and he fell owing to his drunken- 
ness, compensation should be denied (Const. art. 1, 
§ 19; Consol. Laws, c. 67, § 10).—Shearer v. Niagara 
Falls Power Co., N. Y., 150 N. E. 604 


102.—Physician’s Services.—Physician who ren- 
ders services to injured employee at request of 
employer’s insurer is not bound by Workmen's 
Compensation Act (P. L. 1922, p. 500; 2 Comp. St. 
Supp. 1911-1924. p. 3878), § 2, subd. 14.—Dias v. New 
Jersey Mfrs.’ Casualty Ins. Co., N. J., 132 Atl. 101. 


103.——Tuberculosis.—Tuberculosis resulting from 
irritation caused by fumes produced by chemicals 
which employee was obliged to mix held compen- 
sable “injury,” within Rev. St. 1925. art. 8309, § 1, 
—_ — Life Ins. Co. v. Graham, Tex., 279 
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